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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



NANCY THOMPSON and 
MARK A. THOMPSON, 



Plaintiffs, 



V. 



ELI LILLY AND COMPANY, 



Defendant 



Civil Action No. 03-122 (RBW) 



ORDER 

The plaintiffs, Nancy and Mark Thompson, have brought this product liability 
action against the defendant, Eli Lilly and Company, for injuries that Mrs. Thompson 
alleges she suffered as a result of her mother's use of diethyistilbestrol ("DES ) during 
her mother's pregnancy with Mrs. Thompson. The defendant seeks to have this case 
transferred to the District of Massachusetts "[bjecause it would be more convenient for 
the parties to litigate this action in the District of Massachusetts - where the alleged 
exposure in utero to (DES) took place, where almost all of the fact witnesses reside -- and 
because there is absolutely no connection between the District of Columbia and 
plaintiffe' claims. Motion of Defendant EU Lilly and Company to Transfer Action, 
Memorandum of Points and Authorities in Support of Eli Lilly and Company's Motion to 
Transfer ("Def.'s Mem. ) at 2-3. Upon consideration of the parties' submissions and for 
the reasons set forth below, the Court will transfer this case to the District of 
Massachusetts. 



28 U.S.C. § 1404(a) (2000) provides that "for the convenience of parties and 
witnesses, in the interest of justice, a district court may transfer any civil action to any 
other district or division where it might have been brought. A district court is given 
broad discretion when considering whether to grant or deny a motion to transfer, which 
entails first determining whether the action could have been brought in the proposed 
transferee district and, if so, examining several private and public interest factors. While 
deference is typically given to a plaintifPs choice of forum and the moving party "bears 
the burden of demonstrating that transfer pursuant to Section 1404(a) is warranted[,] 
Gemologjcal Institute of America v. Thi-Dai Phan. 145 F. Siq)p. 2d 68, 71 (D.D.C. 
2001), courts recognize that less deference is given when the chosen forum is not the 
plaintiffs home forum, Boers v. United States . 133 F. Supp. 2d 64, 65 p.D.C. 2001). 
With these considerations in mind, the Court will first examine v^diether this case could 
have been brou^t in the District of Massachusetts. 
(A) Could This Action Have Been Brought in the District of Massachusetts? 

Before a case may be transferred to another judicial district, a court must 
determine whether the transferee district is a proper venue and can exercise personal 
jurisdiction. Venue is proper pursuant to 28 U.S.C. § 1391(a)(2) in "a judicial district in 
which a substantial part of the events or omissions giving rise to the claim occurred. . . hi 
this case, it is undisputed that this action could have been brought in Massachusetts. This 
is because the alleged events that gave rise to the plaintiffe' claims ocurred there, as Mrs. 
Thompson's mother received and ingested the DES in Massachusetts. Def 's Mem. at 1 . 
And, pursuant to Massachusetts' long-arm statute, it is also undisputed that a federal 
court in Massachusetts would be able to exercise personal jurisdiction over the defendant. 



as Eli Lilly acknowledges that it had sufficient contacts with Massachusetts through its 
sales of DES in that jurisdiction. Id at 3. (citing Mass. Gen. Laws ch. 223A, § 3 
(Massachusetts long-arm statute governing torts allegedly committed in Massachusetts)). 
Having concluded that this action could have been brought in Massachusetts, the Court 
will now evaluate whether the private and public interest factors fevor the transfer of this 
action. 

(B) Do the Interests of the Parties and the Public Favor of Transferring this Case 
to the District of Massachusetts? 

In considering a motion to transfer, a Court must examine several factors, such as: 
"[t]he convenience of the witnesses of plaintiff and defendant; ease of access to sources 
of proof; availability of compulsory processes to compel the attendance of unwillmg 
witnesses; the amount of expense for the willing witnesses; the relative congestion of the 
calendars of potential transferor and transferee courts; and other practical aspects of 
expeditiously and conveniently conducting a trial. Boers . 133 F. Sq)p. 2d at 65 (D.D.C. 
2001) (citation omitted). 

Upon evaluating these factors, it is abundantly clear that this case should be 
transferred to the District of Massachusetts. Massachusetts is the situs where the DES 
was ingested and therefore the location where any injury resulting fix)m its use occurred. 
Nearly all of the feet witnesses reside in Massachusetts, including the plaintiffs, Mrs. 
Thompson's mother, all of the physicians A?viio have treated Mrs. Thompson for the injury 
she allegedly sustained, and Mrs. Thompson's primary care physicians. Def 's Mem. at 
1-2. Furthermore, the ability to access much of the physical proof with the least effort 
favors transfer to Massachusetts, as that is where Mrs. Thompson and her mother's 



medical records are located. And, the pharmacies that sold Mrs. Thompson's mother the 
DES are also located there.* 

In addition, because the majority, if not all of the witnesses reside in 
Massachusetts, any concerns regarding the availability of compulsory process and the 
expense of securing the presence of the witnesses also favor transfer to Massachusetts. 
While the plaintiffs focus on the relative congestion of the two courts' calendars as 
grounds for the case not being transferred,^ the Court notes that this case is at an early 
stage of the litigation^ and this Court's calendar is actually quite congested.'* 

Other relevant fectors also wei^ in favor of transferring this case to 
Massachusetts. Not only do the local interests in this matter strongly favor transferring 



' Defendant notes that the three major issues in DES cases are: the questions of exposure, product 
identification, and the nature and extent of Mrs. Thompson's alleged injuries. Regarding exposure, 
defendant anticipates the need to obtain relevant medical records and to depose the physicians that are still 
alive who treated plaintifTs mother during her pregnancy. Def.'s Mem. at 5, As for product identification, 
defendant maintains it will need to depose the dispensing pharmacist or other pharmacy employees 
regarding the dispensing practices of the pharmacy or pharmacies in question. Id Finally, regarding Mrs. 
Thompson*s injuries, defendant contends that proof of the alleged injuries will come to the fact-finder in 
the form of medical records located in Massachusetts and from the testimony of Mrs. Thompson's and her 
mother's physicians, three of the seven physicians identified by the plaintiffs who treated Mrs. Thomson 
are still living and believed to currently practice in Massachusetts. Id. at 6. In addition, most, if not all of 
the other witnesses and non-witness evidence arc also located in Massachusetts. 

* Plaintiffs' counsel seeks to make a comparison between the efficiency and speed of this Court and the 
District of Massachusetts in resolving DES cases. The basis offered for this comparison is two DES cases 
originally filed in this Court on October 7, 2002. Compare Christine Foti et ux v. Eli Lilly and Company. 
Civ.A. No. 02-1977. with Hillary Blank et ux v. Eli Lilly and Company. Civ.A. No. 02-1976. In the first 
case a motion to transfer the case to Massachusetts was granted on November 22, 2002, and according to 
the plaintiffe, no action has yet been taken by the Massachusetts district court. And, in an effort to make a 
comparison between the two jurisdictions, the plaintiffe assert that in the second case a settlement 
conference has been scheduled for August 5, 2003, before another member of this Court. 

This case is currently in the early stages of litigation as the close of discovery is not scheduled to occur 
until October 15,2003. 

* Neither party disputes that the assigned judicial settlement officer, Magistrate Judge Kay, has experience 
settling DES cases, which admittedly could contribute to the expeditious resolution of this action. However, 
the District of Massachusetts has been exposed to substantial DES litigation as well, see, e.g.. Pavton v. 
Abbott Labs.. 100 F.R.D. 336 (D. Mass. 1983), and has had at least five DES cases transferred to it from 
this district in the last year and a half. Defendant's Reply in Support of its Motion to Transfer ("Def.'s 
Reply ) at 4. Therefore, the plaintiffs have foiled to demonstrate that calender congestion in the District of 
Massachusetts would unduly delay the resolution of this case or that this court is better equipped to ensure 
the timely processing of a DES case. 



this case to Massachusetts, but it also appears that Massachusetts state law will govern 
the plaintiffs' claims.^ And a Massachusetts court is better equipped to apply 
Massachusetts law, as another member of this Court has commented, the interests of 
justice "[a]re best served by having a case decided by the federal court in the state whose 
laws govern the interests at stake. Trout Unlimited v. United States Dep't of 

Agriculture. 944 F. Supp. 13, 19 (D.D.C 1996). 

While this Court finds it significant that Massachusetts has such strong 
coimections to this case, equaUy significant is that the District of Columbia has no such 
coimection to this matter. The plaintiffs assert that there is a connection between the 
District of Coltunbia and their claims because this jurisdiction is where the original 
industry wide promotion of DES occurred and where defendant lobbied and applied for 
Food and Drug Administration approval to sell and promote DES. Plaintiffs' Opposition 
to Defendant's Motion to Transfer ("Pis' Opp'n ) a 1 4. Plaintiffs also argue that the 
defendant spent over $6,500,000 in 2001 on marketing and lobbying efforts in the 
District of Columbia and currently employs at least 58 lobbyists in this jurisdiction. Id, 

at 5. Plaintiffs further note that the defendant itself has selected the District of Columbia 

as its home forum in litigation against its insurers involving covorage of the DES claims 
that have been filed against it Id This Court is unconvinced that these contacts, which 
have no direct connection to this case, fevor maintaining this case in the District of 
Columbia. 



' If this case remained in the District of Columbia, Massachusetts substantive law would most likely govern 
this litigation. To deteimine what law this Court would have to apply, it must use the District of 
Columbia's choice of law analysis. See Ideal Electronic Security Co. v. International Fidelity Ins. Co., 129 
F,3d 143, 148 (D.D.C. 1997). And this analysis would seemingly compel this court to apply 
Massachusetts law. 



Finally, the Court notes that this case is clearly distinguishable from a recent DES 
case in which this Court denied transfer pursuant to 28 U.S.C. § 1404(a). In Ingram v. 
Eli Lilly & Co.. No. Civ.A. 02-2023, 2003 U.S. Dist LEXIS 1619, (D.D.C. January 28, 
2003) (Walton, J.), the plaintiffs injuries arose in Seattle, Washington. li at *5. 
However, the plaintiffs mother lived in Oklahoma; the prescribing obstetrician was 
located in California; plaintiffs expert witnesses resided in Texas, Arkansas, 
Pennsylvania and Alabama; and none of the expert witnesses that the defendant 
customarily used were located m the State of Washington State. Id, Thus, although the 

# 

State of Washington was the location where the DES was prescribed and ingested, none 
of the vital witnesses remained in that jurisdiction. Id, In this case, there is no such 
concem over a lack of a substantial connection to one particular jurisdiction. Therefore, 
the plaintiffs* reliance on Ingram is misplaced. 

Accordingly, it is, hereby this 27* day of June, 2003, 

ORDERED that the defendant's motion to transfer the case is GRANTED. It is 
FURTHER ORDERED that this case shaU be transferred to the District of 
Massachusetts. 



REGGIE B. WALTON 

United States District Judge 



